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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way-.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Degp
Building, Parliament Street, New Delhi - 1 10 001 under Section 35ER of the CEA 1644
in respect of the following case, governed by first proviso to sub-section (1) of Secuocn-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory © &
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warehouse or to another factory or from one warehouse to another during the course

_of processing of the goods 1 & warehouse or in storage whether in a factory or i &

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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1)
In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
52¢.109 of the Finance {No.2) Act, 1998.
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T'he above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
cn which the order sought to be appealed against is communicated and shall be
accempanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- Where the amount involved
iz more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any n m-ma,te pubhc :
sector bank of the place where the bench of any nominate pubhc eeton bank of the
rlace where the bench of the Tribunal is situated. y ™~
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. ‘
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penall
confirmed by the Appellate Commissioner would have to be pre-deposited, proviae
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' that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) - amount payable under Rule 6 of the Cenvat Credit Rules.
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Ih view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute.

or penalty, where penalty alone is in dispute.”
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TR 297 / ORDER-IN-APPEAL

The present appeal has been filed t by M/s Yashvi Tours A_nd Travels Pvt.
referred to as the “appellant”) agamst Order-In-Original No. 14/DIGNR/GS/2022-
23 dated 30.09.2022 Thereinafier referred to as the “impugned order”] passed by the
sputy Commissioner, CGST Division: Candhmagax, Commissionerate:

Gandhinagar [hereinafter referred to as the ¢ ‘adjudicating authority”].

N

Briefly stated, the facts of the case are that the appellant were } holdin g Service
Tax Registration No. AAACY7636BSD001 and engaged in the activity of Travel
Agents /Tour Operators Services. As per the information received from the Income
Tax department, discrepancies were observed in the total income declared in Income
Tax Returns/26AS when compared with Service Tax Returns of the appellant for the

eriod F.Y. 2016-17. In order to verify the said discrepancies, letters dated

o
m

$28.05.202 O and 23.05.2020 were issued to appellant. But they didn’t file any reply.
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¢ observed by the S Service Tax au thorities that the appellant didn’t file the
ST-3 returns for the relevant period. It was also observed that the nature of services
provided by the appellant were covered under the definition of ‘Service” as per
Section 65B(44) of the Finance Act, 1994 , and their services were not covered under
the "Negative List’ as per Section 661 of the Finance Act,1994. Further, their services
WETE ”OL exempted vide the Mega Exemption Notification No. 25/2012-S.T dated
20.06.2 O' 2 (as amended). Hence, the services provided by the appellant during the

1

reievent peried were considered taxable.

3. In the absence of any other available data for ofoss-veriﬁcation, the Service
Tax liability of the appellant for the .Y, 2016-17 was determined on the basis of
value of ‘Sales of Services under Sales/Gross R Receipts from Services (Value from
R)” as provided by the Income Tax department considering the declared amount is

taxable income, the service tax liability is calculated for the relevant period as per

TABLE
(Amount in Rs.)
s Details F.Y.2016-17 (in Rs.)
No,
! | Total Income as per ITR-5 88,22 4'73/-
2 | Sale of service as per STR
|3 | Difference of Value




¥ Ne. GAPPL/COM/STP/49/2822
4 | Service Tax along with Cess (@15% 13323,371/=
for the year 2016-17) :
5| Net Amount of Demand Rs. | 13,23,371/-
4,  The appellant was issued a Show Cause Notice vide F.No. V/04-

99/08&A/SCN/Yashvi/20-21 dated 24.06.2020, wherein it was proposed to:

» Demand and recover service tax amounting to Rs.13,23,371/- under ihe
proviso to Section 73 (1) of the Finance Act, 1994 along with Interest under
Section 75 of the Finance Act,1994 ;

> Impose penalty under Section 76, 77(2), 77(3)(c) and 78 of the Finance Ac,

1994;
5 The said Show Cause Notice was adjudicated vide the impugned order
wherein:

> Service Tax demand amdunting to Rs.l 1,’/3,371/? was confirmed under
Section 73(1) of the Finance Act, 1994 along with interest under Section 75 ¢f
the Finance Act, 1994 and the amount of Rs.72,214/- already paid by the
appellant was ordered to be appropriated.

» Penalty amounting to Rs.11,73,371/- was imposed under Section 78 of the
Finance Act, 1994;

» Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994 ;

6. Beingaggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

<4
ired

> The appellant are providing services as 'Air Travel Agent' and they had booked air
tickets on behalf of their customers. They acted as Pure Agent to their customers 2ns
collected 'service charges' in consideration for their services from customers. A8

shown in Audited Balance sheet & Profit & Loss A/c submitted during assessment

proceedings, total receipt of Rs. 88,22,473/- bifurcation as under:

“Sr. No. : _ Particulars Amount
1 Services charges and commission income 15,00,825/-
2 Air ticket booked on behalf of customers shown as sales 73,21,648/-
of service ' B
Total it 88:22,473/- |
SR T

2
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> This has been paid by them as a Pure Travel agent to their customers. This value

pecifically exempted as per section 67-of Finance Act, 1994 and Rule 5(1)

agent of the recipient of service, and the transaction under which such

expenditure has been incurred satisfies certain conditions, such expenditure or

osts can be excluded from the taxable value of service, Thus Rs. 73,21,648/-

which is expended by the appeliant as Pure a igent for Air ticket fairs will not be
included in total value of taxable services. |

> The Adjudicating officer has eired in law and on facts in making above

additions witho t giving an adequate opportunity of being heard and not

observing the p:fmmpal of natural Jjustice. |
> The appellant has paid all the service tax on his commission and service charge

ines:‘n nd presented it during the course of assessment. Thus penalty should

.,

2150 be waived off,

7. Personal hearing. in the case was held on 15.09.2022. Shri Ajeetsingh
shslhawat, Chartered A ccountant, appeared for hearing as authorized representative
of the appellant. He reite erated the submissions made in their appeal memorandum
~anc submitted an additional written submission with supporting documents during
the oourse of hearing for consideration. He further stated that the appellant is an air
ravel agent who bookea the tickets on behalf of the customers and received
syments which included cost of the ticket plus service charge. However, the
adjudicating authority has demanded tax on the entire value including cost of the air
icket. He submitted the sample copy of air tickef purchase ledger, Balance Sheet
and ITR are attached with the additional submissions. Based on the above he

requested to set aside the impugned order.

8. I have gone through Lhe facts of the case, submissions made in the Appeal
Iizmorandum, oral submissions made during the personal hearing, additional
written submissions and materials avail lable on records. The issue before me for
1

decision is whether the impugned order passed' by the adjudicating aﬁthority

confirming the demand of Service Tax amounting to Rs. 11,73,371/- alongwith

T . 3 B e
interest and penalties, in the facts and circumstances of the case, i¢dégal.andiroper
i \,{‘\2\1‘;’
or otherwise. The demand pertains to the pericd F. Y. 2016-17. e \
Y o
7
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8.1. Itis observed that the appellant are registered with the department. However,.
the SCN in the case has been issued entirely on the basis of data received from the

Income Tax department. Hence, the SCN was issued in clear violation of the CBIC

RS

Instructions dated 20.10.2021, relevant portion of the Instructions is re-producsd as

under :
Government of India
Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX & ST Wing Room No.263E,
North Block, New Delhi,
Dated- 21°" October, 202!
To, ‘
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGI
Subject:-Indiscreet  Show-Cause Notices (SCNs) issued by Service Tax
Authoritiesreg. : '
Madam/ Sir,
2. In this regard, the uﬁdersignea’ is directed to inform thar CBIC vide

instructions dated 01.04.2021 and 23.04.2021 issued vide F.No.1 37/472020-ST, has
directed the field formations that while analysing ITR-TDS data received from
Income Tax, a reconciliation statement has to be sought from the taxpayer for the
difference and whether the service income earned by them jor the corresponding
period is attributable to any of the negative list services specified in Section 66D of
the Finance Act, 1994 or exempt from payment of Service Tax, due to any reason. It
was further reiterated that demand notices may not be issued indiscriminately based
on the difference between: the ITR-TDS taxable value and the toxable value in
Service Tax Returns. '

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only afier
proper verification of facts, may be followed diligently.

i)
T

Tt is observed that the SCN in this case was issued in gross violation of the directions
imparted vide above Instruction, indiscriminately without any verification o
facts.

9. It is also observed from the documents submitted by the appellant that they
have filed their ST-3 Returns regularly during the period F.Y. 2016-17 and their
assessment was never disputed by the department. This implies that the appellant
have made complete disclosures before the depariment and the department was
disputed. However, the demand of service tax was confirm

order under proviso to Sub-section (1) of Section 73 of the i
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F No. GAPPL/COM/STP/49/2023

.1 In this regard, I find it relevant to refer the decision of the Hon’ble Supreme
Court of India in the case of Commissioner v. Scott Wilson Kirkpatrick (I) Pvt. Ltd.
- 2017 (47) ST.R. J214 (S.C)], wherein the Hon’ble Court held that “...ST-3

Leturns filed by the appellant wherein they .... Under these circumstances. longer

zzriod of limitation was not invocable”,

\|)

5.2 Further, the Hon’ble High Court of Gujarat in the case of Commzsszoner .
Meghmoni Dyes & intermediates Lid, reported as 2013 (2 ELT 514 (Guw.) ruled

that “if _pi"esc?ibed returns are filed by an appellant giving correct information then

¢ :alsorely upon the decision of varicus Hon’ble Tribunals in following cases :

(c) Aneja Comsiruction (India) Limited v. Commissioner of Service Tax,
/adoazzm 12013 (32) 8.T.R. 458 (T |f1.-AhHld.)] '

(o)  Bhansali Engg. Polymei Limited. v. CCE, Bhopal

12008 (232) B.L.T. 561 (Tri-Del.)]

‘i

(c). Johnson Maitey Chemzcal India P. Limited v. C’CE, Kanpur

12014 (34) S.T.R. 458 (Tri.-Del.)]

.3 Inview of the above findings and following the judicial pronouncements, I
find that the 1mpLgnei order was passed in clear violation of the settled law and is

therefore legally incorrect, unsustainable and liable to be set aside on these grounds

159, It is observed that the appellant was engaged in prov1d1ng services of ‘Air

-

icket Booking’ and ‘Accommodation in hotels, inn, guest house, club or camp site
ete. Service’ during the period F.Y. 2016-17. They have filed their ST-3 Returns
during the relevant period and declared their services as ‘Accommodation in hotels,

inn, guest house, club or camp site ete. Service’. However, it is also observed that

~he demand was confirmed by the adjudicating authority on the basis of the fact that
the appellant have not submitted any document/invoice/reconciliation statement as
evidence {0 show that their income is not liable for payment of service tax. The
appeilant has claimed benefit under Notification No. 22/97-ST, dated 26.06.1997,
‘hereas the said notification has been rescinded vide Notification No. 34/2012-ST

- e,

dated 20.06.2012, Hence, this claim of the appellamvy?/ Sct d\bg the adjudicating

authority being inadmissible.
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11. Asregardsthe issue of demand of Service Tax on the taxable value amounting

=

to Rs.15,00,825/-, which was confirmed on account of the said amount being eaine

[

{

as ‘Commission Income’ by the appellant by way of bulk booking of domestic and

international air tickets through other Travel Agents / IATA Agents. The appellent

business and for this they had received “Commission”, which is covered within the
ambit of definition of Service as defined under Section 65B(44) of the Finance
Act,1994 and were held to be taxable. However, in terms of explanation appendec
to Rule 6(7) of the Service Tax Ruleé, 2002 it is clarified that, once the tax was paic
on gross value, there was no need for payment of Service Tax on ‘Commission
Income’. The relevant Explanation to Rule 6(7) of the Service Tax Rules,2002 reads
as under:

Explanation : - For the purposes of this sub-rule, the expression “basic

‘/ - -
fare” means that part of the air fare on which comiiSstor 1S normally
paid to the air travel agent by the airline.

9

11.1 1find that in respect of the dispute regarding the ‘Commission Incomse
by the appellant by way of bulk booking of domestic and international Air Tickeis
“through other Travel Agents / IATA Agents, I am of the considered view, when
Service Tax has been discharged on the entire amount under Rule 6 (7) of the Service
Tax Rules, 2002, then there is no grounds for charging Service
which the appellant was receiving by vw.'ay' of bulk booking commission. The
inferences drawn by the adjudicating authority for confirming the demand on the

taxable value of Rs. 15,00,825/- is net legal and proper and is required to be et

aside.

12.  Asregards the issue of demand of Service Tax on the taxable value amounting

1

to Rs.73,21,648/-, the appellant have claimed that the said amount was expended by

them as ‘Pure Agents’ and therefore in terms of Rule 5(1) and Rule 5(2) of the
Valuation Rules, 2006 the said amount is not includible in computation of taxable
value. In order to have a better understanding the relevant portions of the the

Valuation Rules, 2006 is reproduced as under :

SERVICE TAX (DETEMWJNATI@N OF VALUE) RULES, 2006

[Notification No. 1 2/2006-S.T., dated 19-04-2006 as amended by Notification No.
24/2006-S.T., - :

dated 27-06-2006, 29/2007-S.T., dated 22-05-2007, 15/2
2/2011- Service Tax dated 1-3-2011 w.ef 1.4.2011, 2
w.ef 1.7.2012.]
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In exercise of the powers conferred by clause (aa) of sub-section (2) of section 94 of

the Finance Act, 1994 (32 of 1994), the Cenz‘ral Government hereby makes the
Jjollo w:rzowles namely: :

1 Sirort Hile cid commencement.—

(1) These rules may be called the Service Tax (Determination of Value) Rules,2006.

(2) They shall come into force on the date of their publication in the Official Gazette.

ono

- - 5

S fnclusion in or exclusior frow: vaiue of certgin experzdziwe OF COSES.~

(Z) Subject to the provisions of sub-rule (1), the expenditure or costs incurred by the
service provider as a pure agent of the recipient of service, shall be excluded from the
value of the taxable service if all the following conditions are satisfied, namely:-

(1) the service provider acts as a pure agent of the recipient of service when he makes
payinent to third party jor the goods or services procured

(ii) the recipient of service receives and uses the goods or services so procured by the
service provider in his capacity as pure agent of the recipient of service;

(i) the recipient of service is liable to make payment to the third party;

(iv) the recipient of service authorises the service provider to make payment on his
behalf; -

(v) the recipient of service knows that the goods and services for which payment has
been made by the service provider shall be provided by the third party;

(vi) the payment made by the service provider on behalf of the recipient of service has
been seporately indicated in the invoice issued by the service provider to the recipient
of service;

(vii) the service provider recovers from the recipient of service only such amount as
has been paid by him to the third party, and

(viii) the goods or services procured by the service provider from the third party as a
pure agent of the recipient of service are in addition to the services he provides on his
own account.

Explanationl —For the purposes of sub- rule (2), “pure agent” means a person who—
(a) enters into a contractual agreement with the recipient of service to act as his pure
agent to incur expenditure or costs in the course of providing taxable service;

(b) neither intends to hold nor holds any title to the goods or services so procured or
provided as pure agent of the recipient of service;

(¢) does not use such goods or services so procured; and

() receives only the actual amount incurred to procure such goods or services.

2.1 Upon examining the above legal provisions with the facts and

Tt

circumstances of the case, I find that in the instant case the appellant stands
s the ‘Service Provider{’, he individual/corporate Customers are the
uitimate Service Receivers and the Airlines (whose tickets are booked) are
as the ‘“Third Party’. Further, considering the role of each of these entities
in the above referred transaction, I find that the conditions specified vide

>-5(2) of the SERVICE TAX (DETERMINATION OF VALUE)
RULES, 2006, as amended are fulfilled and therefore, the amount of
?.5.73,21,648/- merits exclusion from ‘Taxable Value’. Therefore, the
amount of Service Tax levied and confirmed by the adjudicating authority

on the said amount vide the impugned order is legally ino

10 be set aside.
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13. In view of the discussions carried out in the féregoing I am o
considered view that demand of Service Tax amounting to Rs. 11,73,371/-
confirmed vide the impugned order is legally incorrect and liable to be set aside.
As the demand of service tax fails to sustain, the question of interest and penalty

does not arise.

14.  Therefore, the impugned order is set aside and the appeal filed by the appellant

is allowed.
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~ The appeal filed by the appellant stands disposed of in abeve terms.

Commissioner (Appeais

IO fAttested:

(Somnath haudhary)
Superintendent (Appeals)
CGST, Ahmedabad.”

By REGD/SPEED _POST A/D

-To, _
M/s Yashvi Tours And Travels pvt. Ltd.,
104, Shahkar Colony, Sector-25,
Gandhinagar, Gujarat-382024.

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhiragar.

3. The Deputy/Assistant Commissioner, CGST & C.Ex, Division-Gandhinages,
Commissionerate: Gandhinagar. : _

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading s
OTA).

. Guard File.
6. P.A. File.
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